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ARKANSAS HOUSE BILL 1439
Background - Arkansas HB 1439 requires the definition of “occurrence” in commercial general liability policies to include “property damage” or “bodily injury” resulting from “faulty workmanship”. 
These changes are effectively immediately for admitted business:

Mandatory Form – 109159 (10-11) Arkansas Changes (“Occurrence” Definition Amended)  - This form must be attached to all policies using CGL, OCP and Products/Completed Operations coverage forms where the named insured is headquartered in Arkansas. It is not to be used in any other state or used as a manuscript without prior approval of your Program Manager. This form is currently in production and being attached automatically in Coverall. 

Additional Mandatory Form Required:

In addition to attaching the above, 109159 (10/11) when writing a policy using a Commercial General Liability Coverage Form (CG 00 01 or CG 00 02), or Products/Completed Operations Coverage form, or OCP, the underwriter must attach one of the following endorsements: 

109722 (9/11) Exclusion - Faulty Workmanship (Exception for Work Performed by Subcontractors), which provides that the insurance does not apply to “property damage” to
 “your product” or to “your work” caused by or resulting from actual or alleged faulty workmanship, and maintains the subcontractor exception or “carve out” found in the
 “Damage to Your Work” exclusion. When this form is attached to the policy, it is our intent that any work, including faulty work, would be subject to the “Damage to Your Work” exclusion, while maintaining the subcontractor exception to this exclusion.

109723 (9/11) Exclusion - Faulty Workmanship (Damage to Work Performed by You or Subcontractors on Your Behalf), which mirrors the Faulty Workmanship Exclusion (described above), but removes the subcontractor exception found in the “Damage to Your Work” exclusion. 

Do not use ISO form CG 22 94 10 01 Exclusion – Damage to Work Performed by Subcontractors on Your Behalf.

 

IMPORTANT: To impose coverage restrictions on faulty workmanship in either endorsement, Arkansas law requires that the exclusionary language be “freely negotiated” with the insured.  In order to meet this requirement, underwriters must specifically disclose to the insured/broker the company’s intent to exclude this exposure by identifying the specific endorsement by name/title in any and all quote, binder, and policy documents.  

Underwriting Position Statement:

 

· No new contractors should be written in Arkansas. 

· All contractor renewals are a referral to the program manager.  

· Use 109159 (10/11) and 109723 (9/11) when insuring contractors or other policyholders with any type of installation or repair exposures 
· Conditional notice should be sent on policies that will use Form 109723.
For Non-Admitted Policies:

Select one of the following forms:

PRG 3460 (03/12) – Mandatory to all Arkansas policies with Commercial General Liability/Products Completed Operations coverage
PRG 3461 (03/12) – Mandatory to all Arkansas policies – Owners and Contractors Protective Liability Coverage

PRG 3462 (03/12) – Mandatory to all Arkansas policies – Railroad Protective Liability coverage
Plus one of the following forms depending on the coverage form and risk:
PRG 3463 (03/12) – Exception for Work Performed by Subcontractors – CGL, Products/Completed Operations

PRG 3465 (03/12) – No Exception for Work Performed by Subcontractors – CGL, Products/Completed Operations

PRG 3464 (03/12) – Exception for Work Performed by Subcontractors – Railroad Protective

PRG 3466 (03/12) – No Exception for Work Performed by Subcontractors – Railroad Protective

All non-admitted forms are available in the Custom Forms Library for immediate use.
CoverAll currently attaches 109159 (10/11) to all admitted Arkansas policies. 

Forms 109722 (9/11) and 109723 (9/11) are in the custom forms library and available for 

immediate use.  You will need to pick the form, print and attach it to your policy.  

CoverAll will announce in the Release Notes when 109723 will start to automatically

attach.  If you have approval from your Program Manager to use 109722 rather than 

109723, you will need to de-select 109723 and pick 109722.

All forms are below for your immediate use.

Please contact your Program Manager for all questions.
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ENDORSEMENT #

This endorsement, effective 12:01 A.M.,


Forms a part of Policy No.:


Issued to:


By:  LEXINGTON INSURANCE COMPANY


OCCURRENCE DEFINITION AMENDATORY ENDORSEMENT - ARKANSAS


This endorsement modifies insurance provided under the following:


COMMERCIAL GENERAL LIABILITY POLICY


PRODUCTS/COMPLETED OPERATIONS LIABILITY POLICY


1. In accordance with Arkansas Code Section 23-79-155, the definition of “occurrence” in SECTION IV – DEFINITIONS is deleted in its entirety and replaced with the following:

“Occurrence” means an accident, including continuous or repeated exposure to substantially the same general harmful conditions, as well as “property damage” or “bodily injury” resulting from faulty workmanship.


In the event of continuing or progressively deteriorating damage over any length of time, such damage shall be deemed to be one “occurrence”, and shall be deemed to occur only when such damage first commences.

2. Notwithstanding the foregoing, the amended definition of “occurrence” as set forth herein shall in no way serve to limit or restrict the applicability of any exclusion for “bodily injury” or “property damage” under this policy.

All other terms and conditions of the policy remain the same.



__________________________



Authorized Representative


PRG 3460 (03/12)
Page 1 of 1
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ENDORSEMENT #

This endorsement, effective 12:01 A.M.,


Forms a part of Policy No.:


Issued to:


By:  LEXINGTON INSURANCE COMPANY


OCCURRENCE DEFINITION AMENDATORY ENDORSEMENT - ARKANSAS


This endorsement modifies insurance provided under the following:


RAILROAD LIABILITY POLICY FORM


1. In accordance with Arkansas Code Section 23-79-155, the definition of occurrence in the DEFINITIONS section is deleted in its entirety and replaced with the following:

Occurrence means:


a. An accident, including continuous or repeated exposure to substantially the same general harmful conditions as well as property damage or bodily injury resulting from faulty workmanship; or


b. a railroad accident.


2. Notwithstanding the foregoing, the amended definition of occurrence as set forth herein shall in no way serve to limit or restrict the applicability of any exclusion for bodily injury or property damage under this policy.

All other terms and conditions of the policy remain the same.



__________________________



Authorized Representative


PRG 3462 (03-12)
Page 1 of 1
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ENDORSEMENT #

This endorsement, effective 12:01 A.M.,


Forms a part of Policy No.:


Issued to:


By:  LEXINGTON INSURANCE COMPANY


ADDITION OF FAULTY WORKMANSHIP EXCLUSION – ARKANSAS


(EXCEPTION FOR WORK PERFORMED BY SUBCONTRACTORS)

This endorsement modifies insurance under the following:

RAILROAD LIABILITY POLICY FORM


TO THE EXTENT THE TERMS OF THIS ENDORSEMENT CONFLICT WITH ANY OTHER TERMS OR CONDITIONS OF THIS POLICY OR ITS ENDORSEMENTS, THE TERMS OF THIS ENDORSEMENT SHALL SUPERSEDE.


Paragraph 2., Exclusions of COVERAGE A. BODILY INJURY AND PROPERTY DAMAGE LIABILITY (SECTION I – COVERAGES) is amended by adding to the end thereof the following exclusion:

[This insurance does not apply to:]

Faulty Workmanship


Property damage to your product or to your work caused by or resulting from actual or alleged faulty workmanship.


This exclusion shall not apply to property damage to your work included within the products-completed operations hazard if the damaged work or the work out of which the property damage arises was performed on your behalf by a subcontractor.


All other terms and conditions of the policy remain the same.



__________________________



Authorized Representative

PRG 3464 (03-12)
Page 1 of 1
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ENDORSEMENT #

This endorsement, effective 12:01 A.M.,


Forms a part of Policy No.:


Issued to:


By:  LEXINGTON INSURANCE COMPANY


ADDITION OF FAULTY WORKMANSHIP EXCLUSION – ARKANSAS


(NO EXCEPTION FOR WORK PERFORMED BY SUBCONTRACTORS)

This endorsement modifies insurance under the following:

COMMERCIAL GENERAL LIABILITY POLICY


PRODUCTS/COMPLETED OPERATIONS LIABILITY POLICY


TO THE EXTENT THE TERMS OF THIS ENDORSEMENT CONFLICT WITH ANY OTHER TERMS OR CONDITIONS OF THIS POLICY OR ITS ENDORSEMENTS, THE TERMS OF THIS ENDORSEMENT SHALL SUPERSEDE.


I. Paragraph 2., Exclusions of BODILY INJURY AND PROPERTY DAMAGE LIABILITY (SECTION I – COVERAGES) is amended by adding to the end thereof the following exclusion:

[This insurance does not apply to:]

Faulty Workmanship

“Property damage” to “your product” or to “your work” caused by or resulting from actual or alleged faulty workmanship.

II. Damage To Your Work exclusion of Paragraph 2., Exclusions of BODILY INJURY AND PROPERTY DAMAGE LIABILITY (SECTION I – COVERAGES) is deleted in its entirety and replaced with the following:


[This insurance does not apply to:]

Damage To Your Work

“Property damage” to “your work” arising out of it or any part of it and included in the “products-completed operations hazard”.

All other terms and conditions of the policy remain the same.



__________________________



Authorized Representative

PRG 3465 (03-12)
Page 1 of 1
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ENDORSEMENT #

This endorsement, effective 12:01 A.M.,


Forms a part of Policy No.:


Issued to:


By:  LEXINGTON INSURANCE COMPANY


ADDITION OF FAULTY WORKMANSHIP EXCLUSION – ARKANSAS


(NO EXCEPTION FOR WORK PERFORMED BY SUBCONTRACTORS)

This endorsement modifies insurance under the following:

RAILROAD LIABILITY POLICY FORM


TO THE EXTENT THE TERMS OF THIS ENDORSEMENT CONFLICT WITH ANY OTHER TERMS OR CONDITIONS OF THIS POLICY OR ITS ENDORSEMENTS, THE TERMS OF THIS ENDORSEMENT SHALL SUPERSEDE.


I. Paragraph 2., Exclusions of COVERAGE A. BODILY INJURY AND PROPERTY DAMAGE LIABILITY (SECTION I – COVERAGES) is amended by adding to the end thereof the following exclusion:

[This insurance does not apply to:]

Faulty Workmanship


Property damage to your product or to your work caused by or resulting from actual or alleged faulty workmanship.

II. Damage to Your Work exclusion of Paragraph 2., Exclusions of COVERAGE A. BODILY INJURY AND PROPERTY DAMAGE LIABILITY (SECTION I – COVERAGES) is deleted in its entirety and replaced with the following:


[This insurance does not apply to:]

Damage to Your Work

Property damage to your work arising out of it or any part of it and included in the products-completed operations hazard.

All other terms and conditions of the policy remain the same.



__________________________



Authorized Representative

PRG 3466 (03-12)
Page 1 of 1
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ENDORSEMENT #

This endorsement, effective 12:01 A.M.,


Forms a part of Policy No.:


Issued to:


By:  LEXINGTON INSURANCE COMPANY


ADDITION OF FAULTY WORKMANSHIP EXCLUSION – ARKANSAS


(EXCEPTION FOR WORK PERFORMED BY SUBCONTRACTORS)

This endorsement modifies insurance under the following:

COMMERCIAL GENERAL LIABILITY POLICY


PRODUCTS/COMPLETED OPERATIONS LIABILITY POLICY


TO THE EXTENT THE TERMS OF THIS ENDORSEMENT CONFLICT WITH ANY OTHER TERMS OR CONDITIONS OF THIS POLICY OR ITS ENDORSEMENTS, THE TERMS OF THIS ENDORSEMENT SHALL SUPERSEDE.


Paragraph 2., Exclusions of BODILY INJURY AND PROPERTY DAMAGE LIABILITY (SECTION I – COVERAGES) is amended by adding to the end thereof the following exclusion:

[This insurance does not apply to:]

Faulty Workmanship

“Property damage” to “your product” or to “your work” caused by or resulting from actual or alleged faulty workmanship.


This exclusion shall not apply to “property damage” to “your work” included within the “products-completed operations hazard” if the damaged work or the work out of which the “property damage” arises was performed on your behalf by a subcontractor.


All other terms and conditions of the policy remain the same.



__________________________



Authorized Representative

PRG 3463 (03-12)
Page 1 of 1
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ENDORSEMENT #

This endorsement, effective 12:01 A.M.,


Forms a part of Policy No.:


Issued to:


By:  LEXINGTON INSURANCE COMPANY


OCCURRENCE DEFINITION AMENDATORY ENDORSEMENT - ARKANSAS


This endorsement modifies insurance provided under the following:


OWNERS AND CONTRACTORS PROTECTIVE LIABILITY POLICY


1. In accordance with Arkansas Code Section 23-79-155, the definition of “occurrence” in the SECTION V – DEFINITIONS is deleted in its entirety and replaced with the following:

“Occurrence” means an accident, including continuous or repeated exposure to substantially the same general harmful conditions, as well as “property damage” or “bodily injury” resulting from faulty workmanship.


2. Notwithstanding the foregoing, the amended definition of “occurrence” as set forth herein shall in no way serve to limit or restrict the applicability of any exclusion for “bodily injury” or “property damage” under this policy.

All other terms and conditions of the policy remain the same.



__________________________



Authorized Representative


PRG 3461 (03-12)
Page 1 of 1
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ENDORSEMENT #


THIS ENDORSEMENT CHANGES THE POLICY.  PLEASE READ IT CAREFULLY.


This endorsement, effective 12:01 A.M.                                             forms part of Policy


No.                                 issued to                                by


EXCLUSION – FAULTY WORKMANSHIP

(EXCEPTION FOR WORK PERFORMED BY SUBCONTRACTORS)


TO THE EXTENT THE TERMS OF THIS ENDORSEMENT CONFLICT WITH ANY OTHER TERMS OR CONDITIONS OF THIS POLICY OR ITS ENDORSEMENTS, THE TERMS OF THIS ENDORSEMENT SHALL SUPERSEDE.

This policy is amended as follows:



It is understood and agreed that SECTION I – COVERAGES, COVERAGE A BODILY INJURY AND PROPERTY DAMAGE LIABILITY, Subsection 2. Exclusions is amended by adding to the end thereof the following exclusion: 



This insurance does not apply to:



Faulty Workmanship

“Property damage” to “your product” or to “your work” caused by or resulting from actual or alleged faulty workmanship.


This exclusion shall not apply to “property damage” to “your work” included within the “products-completed operations hazard” if the damaged work or the work out of which the “property damage” arises was performed on your behalf by a subcontractor.


All other terms, conditions and exclusions remain unchanged.


______________________________


AUTHORIZED REPRESENTATIVE


109722 (9/11)
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ENDORSEMENT #


THIS ENDORSEMENT CHANGES THE POLICY.  PLEASE READ IT CAREFULLY.


This endorsement, effective 12:01 A.M.                                             forms part of Policy


No.                                 issued to                                by


EXCLUSION – FAULTY WORKMANSHIP 

(DAMAGE TO WORK PERFORMED BY YOU OR SUBCONTRACTORS ON YOUR BEHALF)

TO THE EXTENT THE TERMS OF THIS ENDORSEMENT CONFLICT WITH ANY OTHER TERMS OR CONDITIONS OF THIS POLICY OR ITS ENDORSEMENTS, THE TERMS OF THIS ENDORSEMENT SHALL SUPERSEDE.

This policy is amended as follows:



It is understood and agreed that SECTION I – COVERAGES, COVERAGE A BODILY INJURY AND PROPERTY DAMAGE LIABILITY, Subsection 2. Exclusions is amended by adding to the end thereof the following exclusion: 



This insurance does not apply to:



Faulty Workmanship

“Property damage” to “your product” or to “your work” caused by or resulting from actual or alleged faulty workmanship.


It is understood and agreed that in Section I – COVERAGES, COVERAGE A BODILY INJURY AND PROPERTY DAMAGE LIABILITY, the “Damage to Your Work” exclusion is deleted in its entirety and replaced with the following:


This insurance does not apply to:


Damage to Your Work


“Property damage” to “your work” arising out of it or any part of it and included in the “products-completed operations hazard.”


All other terms, conditions and exclusions remain unchanged.


______________________________


AUTHORIZED REPRESENTATIVE


109723 (9/11)
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THIS ENDORSEMENT CHANGES THE POLICY.  PLEASE READ IT CAREFULLY.


This endorsement, effective 12:01 A.M.                                             forms part of Policy


No.                                 issued to                                by


ARKANSAS CHANGES


(“OCCURRENCE” DEFINITION AMENDED)


This endorsement modifies insurance as is provided under the following:


COMMERCIAL GENERAL LIABILITY COVERAGE FORM


OWNERS AND CONTRACTORS PROTECTIVE LIABILITY COVERAGE FORM


PRODUCTS/COMPLETED OPERATIONS LIABILITY COVERAGE FORM


1. In accordance with Arkansas Code Section 23-79-155, the definition of “occurrence” in the DEFINITIONS Section is deleted its entirety and replaced with the following:

“Occurrence” means an accident, including continuous or repeated exposures to substantially the same general harmful conditions, as well as “property damage” or “bodily injury” resulting from faulty workmanship.

2. Notwithstanding the foregoing, the amended definition of “occurrence” as set forth herein shall in no way serve to limit or restrict the applicability of any exclusion for “bodily injury” or “property damage” under this policy.    

All other terms, conditions and exclusions remain unchanged.


_______________________________

AUTHORIZED REPRESENTATIVE


109159  (10/11)




