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11 NYCRR 30 (Regulation 194)
Effective January 1, 2011, New York Regulation 194 will require insurance producers engaged in selling insurance, either orally or in a prominent writing, to disclose the following information to each insurance purchaser at or prior to the time of an application for insurance:
 
· A description of the insurance producer’s role in the insurance sale; 

· Whether the insurance producer will be compensated by the selling insurer or other third party with respect to the sale; 

· That compensation paid to the insurance producer may vary according to a variety of factors – including, if applicable, the policy, the insurer providing insurance,               the volume of business that the producer places with that insurer, or the profitability of the business that the producer places with that insurer; and 

· That the purchaser may request information from the insurance producer concerning the compensation that the producer anticipates receiving from the sale and any alternative insurance quotes that the producer has received. 

 
No format for compensation disclosure is specified.  If disclosure of the above information is made orally, the insurance producer must disclose the same information in writing at the time the policy is issued.  Compensation disclosure is required only for issuance of a new policy.  Disclosure is not required when a policy is amended.  It also is not required when a policy is renewed, unless the insurance purchaser requests additional information concerning the insurance producer’s compensation either less than thirty days prior to renewal or less than thirty days after a policy has renewed; in such situations, disclosure of the information discussed in the four bullet points below must be made in writing within five business days of the disclosure request.
 
The following information must be provided by the insurance producer in writing (i) at or prior  to policy issuance if the purchaser requests compensation information prior to policy issuance, or (ii) within five business days if compensation information is requested less than thirty days after policy issuance:
 
· A description of the nature, amount and source of the compensation to be received in connection with the sale; 

· A description of any alternative insurance quotes received by the producer (including information concerning coverage, policy premium, and the producer’s compensation); 

· A description of any material ownership interest that the insurance producer has in the insurer that is issuing the policy; and 

· A statement whether the insurance producer is prohibited by law from altering the amount of compensation received from the insurer concerning the sale. 

 
Insurance producers are required to retain a copy of each written compensation disclosure made pursuant to the regulation for a period of at least three years after the disclosure has been given, unless the producer has a written agreement with the insurer to which the disclosure applies that the insurer will retain a copy of that information for such three-year period.  Authorized insurers are required to retain information concerning the amount of compensation that they pay to insurance producers for a period of six calendar years.
 
Regulation 194 defines “compensation” to mean anything of value that is paid or provided by an insurer to an insurance producer as commission or otherwise.  It does not, however, mean tangible items that have a value of less than $100 per insurer per year, and that contain the insurer’s name, logo or other advertisement.
 
The term “purchaser” is defined to mean the person or entity that is to be charged a premium under an insurance policy or contract, including the named insured, policyholder or group policyholder.  The term does not include a certificate holder or a member under a group insurance policy or contract unless the insurance producer has direct sales or solicitation contact with the certificate holder or group member, and the certificate holder or group member pays all of the premium involved.
 
An insurance producer for purposes of the regulation is an insurance agent, insurance broker, excess (surplus) line broker, and any other person who is required to be licensed under New York’s insurance laws to sell, solicit or negotiate insurance.  Notwithstanding the fact that excess (surplus) line brokers are subject to Regulation 194’s requirements, the regulation does not apply to “an insurance producer that has no direct sales or solicitation contact with the purchaser, which may include wholesale brokers.”  In this respect, for example, a Program Administrator procuring insurance from Chartis is not required to comply with the regulation’s disclosure requirements in situations in which a retail agent has had direct contact with an insured.  
 
The New York Insurance Department recently issued Circular Letter No. 18 (2010) to set forth its expectations concerning compliance with Regulation 194.  A copy of the Circular Letter is attached.
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Please contact your Program Manager with any questions. 
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