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E M P L O Y M E N T  P R A C T I C E S  H O T L I N E

By Lisa Bee
and Gerald L. Maatman Jr.

An owner of a restaurant chain in
Michigan—let’s call it the ABC Café—
recently learned from one of his work-

ers that the employee has AIDS. 
The worker has been with the restaurant

for two years and is an exemplary employee.
He is a food server who also prepares salads,
and he uses a knife as part of his job from time
to time.  

The employer is well aware of the employ-
ee’s right to work without discrimination, but
he is worried about health and safety issues
relative to his other employees and patrons,
and fears public relations issues might arise if
word gets out to customers that he employs a
food handler with AIDS. 

In calling the EPL Hotline, the owner
asked the following questions:

• Can or should the employer transfer the
worker to a different position that does not
require him to use a knife? 

• Can he terminate the worker based on
health and safety risks?

• Must or can he disclose the employee’s
condition to other employees and patrons?

Hotline Counseling: Employees with
AIDS are accorded protection from disability
discrimination, and dealing with such a work-
place concern raises not only legal and business
issues, but also public relations concerns as well.  

The Americans With Disabilities Act pro-
hibits any form of discrimination against
“qualified individuals” with a “disability” (or a
record of an impairment, or who is “regarded”
as impaired) in the employment context.  

A “disability” is any physical or mental
impairment that presents a substantial limitation
to an individual’s ability to perform major life
activities (such as talking, seeing, working, etc.).  

A person is “qualified” if they have the
requisite skill, experience and education, and
are able to perform the essential functions of

the job, either with or without a reasonable
accommodation.  

Basically, a “reasonable accommodation” is
any act on the part of the employer (such as
changes to personnel policies, reallocating
non-essential job functions, etc.) that enables
an employee with a disability to perform the
essential functions of the job.  

If an employee is both “qualified” and “dis-
abled” under the ADA, then the employer
must provide that employee with a reasonable
accommodation (unless doing so would create
an undue financial burden, or present a direct
threat to the safety and health of the employ-
ee or others).  

The law of Michigan (the Elliot-Larsen
Civil Rights Act and Persons With Disabilities
Civil Rights Act) and most other states impose
similar legal obligations on employers.

Many courts have held that having AIDS
or testing positive for HIV-infection is a dis-
ability under the ADA.  It also seems clear
that ABC Cafe’s employee is “qualified” under
the ADA since the owner describes him as an
“exemplary” employee who has no perfor-
mance problems. (The employee’s AIDS does
not impair his ability to do his job.)  In these
circumstances, ABC Cafe is obviously dealing
with a worker in a legally protected category.  

The employer is in the position of trying to
reconcile the employee’s right to work without
discrimination, with the health and safety con-
cerns of the other employees and patrons, as
well as the business risk of patrons refusing to
frequent his establishment because of a per-
ceived problem of a food-handling employee
who has AIDS.  

Moreover, the employer also must weigh
the possible application of regulations under
the Occupational Safety and Health Act
regarding the handling of blood-born diseases,
and the risk of transmission with the manner
in which he manages the food preparation and
delivery process at ABC Cafe.  

• Can or should
the employer trans-
fer the employee to
another position that
does not involve
using a knife?

In answering this
question, several fac-
tors are key.  

First, the employ-
ee has not requested
a reasonable accom-
modation.  Second,
his performance is
s u c h  t h a t  t h e
employer has no
leg i t imate  bas i s
under the ADA to
seek medical confir-
mation as to the
worker’s ability to
perform his duties
(or the need for a
reasonable accom-
modation such as a
transfer).  Therefore
the employer has no
basis to require the
employee to transfer
to another position.  

A c t i n g  o n  a
stereotypical perception associated with the
worker’s impairment (having AIDS) is illegal
disability discrimination.  Unless there is a
legitimate, overriding, business-related reason
for a transfer (such as the need to cross-train
employees to handle other functions, etc.),
any transfer decision will be suspect.  

At the same time, the employee’s use of a
knife involves the potential for cuts on the
hand, and an issue might arise with respect to
health and safety concerns.  Courts consider-
ing similar issues in the healthcare sector
(especially with employees involved in invasive
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surgery) have allowed employers to effectuate
transfers since a risk of transmission to others
(both co-workers and patients), while small, is
not so low as to nullify the catastrophic conse-
quences of an accidental transmission.  

Section 12113(d) of the ADA also provides
that employers may refuse to assign a worker
to a job involving food handling if the person
has an infectious or communicable disease
that poses a risk that cannot be eliminated
through reasonable accommodation.  

Likewise, the ADA does not preempt any
county or municipal regulations pertaining to
health-risk concerns involved in food han-
dling.  The ADA requires the U.S.
Department of Health and Human Services to
publish a list of diseases that can be transmit-
ted through food handling—AIDS and HIV-
infection are not on that list.  

Given all these legal issues, the health and
safety concerns in this case probably do not pre-
sent an imminent danger necessitating a trans-
fer.  The employer
can easily address
this risk by having
the employee wear
suitable gloves to
protect against cuts
and abrasions while
using the knife, or
modifying his job
duties to reallocate
any cutting func-
tions to other food
preparers.   

Unless county
or municipal regu-
lations require oth-
erwise (which the
o w n e r  s h o u l d
check before mak-
ing any personnel
decision), the ADA
would preclude
any transfer deci-
sion based on the
direct threat to
safety defense. 

• Can the owner
t e r m i n a t e  t h e
employee based on
the health and safe-
ty risk to others?

Unless the owner can show that the work-
er presents a substantial health and safety risk
that cannot be eliminated by a reasonable
accommodation, a firing is very risky.  This is

especially so due to the employer’s awareness
of the application of the law—a knowing viola-
tion of the ADA subjects an employer to puni-
tive damages.  

This issue therefore raises the application
of the ADA’s “direct threat to safety” defense,
and the issue recently argued to the U.S.
Supreme Court in the case of Chevron USA,
Inc. v. Echazabal on Feb. 27:
whether or not an employer can
refuse to hire (or can terminate)
those with disabilities whose
impairment makes it substantial-
ly more likely that they could be
injured or injure others by the job
they are seeking (or performing),
or should persons with disabilities
have the unilateral discretion to
decide whether to risk their own person-
al safety and that of others.  

The ADA allows employers to take person-
nel actions without liability against individuals

who pose a direct
t h r e a t  t o  t h e
health and safety
of themselves or
others in the work-
place. In essence,
an employer must
balance its own
legitimate inter-
ests with those of
an employee with
a disability.  

However, the
d i r e c t - t h r e a t
defense creates a
high hurdle; it
must be based on
current and veri-
f i a b l e  m e d i c a l
evidence as well
as the best avail-
able objective evi-
dence .   In  ABC
Cafe’s situation,
there does not
appear to be any
objective medical
evidence of the
employee’s per-
sonal limitations.

Recent medical research seems to indicate
there is no risk that a food server is at risk to
transfer AIDS to others.  

The fact that the worker also uses a knife
from time to time to prepare salads does not

change the analysis either, as the owner can
make some minor changes (reasonable accom-
modation) that eliminate the chances that the
worker will cut himself (such as asking other
food servers to cut salads or requiring the
employee to wear suitable gloves while using a
knife).  

The owner also should give some thought
to establishing protocols describ-
ing what will happen if employ-
ees cut themselves so as to
ensure the employer’s compli-
ance with applicable OSHA reg-
ulations.  In addition, a protocol

requiring all employees to wear
gloves might be a practical solution

and assist in ensuring that no partic-
ular worker feels stigmatized by wear-

ing the gloves.
• Can or must the owner disclose the

worker’s condition to the other employees and
patrons?

If the employer discloses the employee’s
condition to others, he would run the risk of
violating the employee’s right of privacy as
well as his right to work without discrimina-
tion under the ADA.  If other employees dis-
criminate against or harass the worker due to
this disclosure, the employer might be liable
for that activity, too.  

The ADA imposes strict confidentiality
requirements with respect to an employee’s
medical information, and confidential med-
ical information can be disclosed only to
supervisory personnel who “need to know”
of the employee’s disability for purposes of
providing a reasonable accommodation (or
safety personnel who might be required to
provide emergency medical services to an
employee).  

In these circumstances, it is apparent that
the employer could disclose the employee’s
condition only to those supervisory personnel
“who need to know” but not to other employ-
ees and/or patrons.  

If a patron were to ask, the rules on disclo-
sure are no different. An employee’s private
medical information is not a legitimate subject
of discussion between an employer and
patrons.  

Rather, the employer should respond to
the inquiries of any patrons (as well as any co-
worker) by indicating that the restaurant com-
plies fully with any and all applicable health,
safety, and employment laws and regulations.

(The next “EPLI Hotline” column will
appear on May 6.)

Employers who fire or transfer a worker who
handles food because they have AIDS or are
infected with the HIV virus could find them-
selves sued for discrimination and fined by the
government.
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