AGREEMENT


This Agreement (“Agreement”) is made by and between Lexington Insurance Company. and/or member companies of its parent corporation American International Group, Inc. (hereinafter the “AIG Companies”) and the administrator and/or agent identified below (“Licensee”). The AIG Companies and Licensee are each referred to as a “Party” and collectively as the “Parties”.

	Licensee: __________________________________________________________



	Address: ___________________________________________________________



	City: ________________
	State: ________________
	Zip: _________________

	Contact: ___________________________________________________________

	Phone: ______________
	E-Mail: ________________
	Fax: _________________

	Administrator/Agent Registration Information: ____________________________________________________





The Parties have read and agree to the terms and conditions below.  This Agreement takes effect on the date it is signed by authorized representatives of both Parties.

	Licensee:_______________________
	AIG Companies 



	By:____________________________
	By:____________________________



	      Name: ______________________
	      Name: ______________________



	      Title: _______________________
	      Title: _______________________



	Date: __________________________
	Date: __________________________


TERMS AND CONDITIONS

1. Software and Service.  The AIG Companies has/have developed a proprietary software program known as “ESTART.”  ESTART, together with any documentation and updates provided by the AIG Companies, is referred to in this Agreement as the “Software”. The Software is hosted on servers owned or controlled by the AIG Companies and made available to approved users by means of the Internet. The Software, as made available via the Internet, is referred to as the “Service”. 

2. Access.  The AIG Companies grant to Licensee a non-exclusive, nonassignable and non-transferable right during the Term of this Agreement to allow access to, and use of, the Software and the Service only by authorized users, in accordance with the terms and conditions of this Agreement.  The Software will be made available to Licensee in executable object code form only.  Passwords will be given only to licensed and appointed agents of the AIG Companies.  On termination of this Agreement for any reason, Licensee and its employees will cease using the passwords assigned to Licensee, and these passwords will become invalid.

3. Licensee Obligations.  

a) Licensee represents and warrants that it will:

(i) use the Software and the Service for the sole purpose of reserving an account for which a quotation will be issued on behalf of the AIG Companies;

(ii) comply with, and ensure that all of its employees using the Software and the Service comply with, this Agreement and all applicable federal and state laws, rules, and regulations;

(iii) throughout the term of this Agreement, maintain all licenses and authorizations needed to remain a licensed and appointed administrator and/ or agent of the AIG Companies; 

(iv) use the Software and the Service for its internal business use and not to operate a service bureau for the benefit of any other person or entity; and

(v) ensure that data uploaded to the Service is accurate, complete, and free of viruses or similar code or devices that could disable, delete, or otherwise harm the Software, the Service, or any data transmitted or stored by the Software or the Service.

b) Licensee represents and warrants that it will not: 

(i) use the Service in a way that violates the privacy rights of any third party or any applicable law;

(ii) use another licensee’s password to access the Service, transmit data through the Service, or make transactions using the Service;

(iii) issue insurance contracts on behalf of the AIG Companies without review, approval, and an authorized signature by the applicable AIG Company;

(iv) share or disclose Licensee’s password(s) to any unauthorized third party, or otherwise allow any unauthorized third party to access the Software or the Service;

(v) rent, lease, sublicense, distribute, transfer, copy or modify the Service or the Software in whole or in part;

(vi) translate, decompile, or create or attempt to create, by reverse engineering or otherwise, the source code from the object code made available hereunder; or

(vii) remove, obscure, or alter any AIG Companies’ proprietary notices, trademarks, or other proprietary rights notices affixed or contained in the Service or Software.

4. Fees.  In consideration of Licensee’s compliance with the terms and conditions of this Agreement, the Service is provided free of charge to Licensee.   

5. Operating Environment. The Parties acknowledge that successful implementation and use of the Service depends upon the Licensee’s provision of appropriate computer hardware as set forth in Schedule A to this Agreement or such other hardware or software as the AIG Companies may reasonably recommend from time to time (collectively, the “Operating Environment”).  Licensee shall be responsible for providing the Operating Environment at its own expense.  

6. Service Standards.  The AIG Companies shall use commercially reasonable efforts to cause the Service to be accessible to Licensee, as specified herein, during regular business hours, except for U.S. bank holidays and except for scheduled maintenance and required repairs, and except for any interruption due to causes beyond the reasonable control of the AIG Companies, including, but not limited to, any Force Majeure Event (as defined in this Agreement).  

7.
Proprietary Rights.  The Software and the Service are and shall remain the sole and exclusive property of the AIG Companies including all applicable rights to patents, copyrights, trademarks, trade secrets or other proprietary or intellectual property rights.  All rights not expressly granted to Licensee in this Agreement are reserved to the AIG Companies.

8.
Confidentiality.  

(a) Licensee shall not sell, transfer, publish, disclose, display or otherwise make available any portion of the executable code of the Software to others.  Licensee agrees to secure and protect the Software and the Service in a manner consistent with the maintenance of Lexington’s rights therein and to take appropriate action by instruction or agreement with its Users to satisfy its obligations hereunder.  

(b) Licensee also agrees and acknowledges that in using the Service, Licensee may provide or have access to Nonpublic Personal Information of third parties (e.g., Licensee’s customers and potential customers) to the AIG Companies.   “Nonpublic Personal Information” means (i) any information from which an individual may be identified, (ii) “nonpublic personal information” as defined in the Gramm-Leach-Bliley Act of 1999, 15 U.S.C. 6801 et seq., and (iii) any other information of or relating to an individual that is protected by the laws or regulations of any country. Licensee will inform itself regarding, and comply with, all laws governing the use of Nonpublic Personal Information.

(c) Without limitation of the foregoing, Licensee agrees to maintain the confidentiality of the Software, the Service, and any Nonpublic Personal Information using at least as great a degree of care as Licensee uses to maintain the confidentiality of Licensee’s own most confidential information (and in no event less than a reasonable degree of care).  Licensee acknowledges that the disclosure of any aspect of the Software, the Service, or any Nonpublic Personal Information will immediately give rise to continuing irreparable injury to the AIG Companies which is inadequately compensable in damages at law, and the AIG Companies are entitled to seek and obtain immediate injunctive relief against the breach or threatened breach of any of the foregoing confidentiality undertakings, in addition to any other legal remedies which may be available.  In addition, the AIG Companies may immediately terminate this Agreement, including all license rights granted herein, in the event Licensee breaches any of its confidentiality obligations regarding the Software, the Service, or any Nonpublic Personal Information.  

(d) Licensee agrees that during the term of this Agreement and for six (6) months after termination hereof, the AIG Companies will have the right to inspect the systems through which Licensee accessed the Service.  Any such inspection will be conducted on reasonable notice and for the sole purpose of (i) verifying Licensee’s compliance with applicable laws and the terms of this Agreement with regard to Licensee’s treatment of Nonpublic Personal Information; or (ii) investigating in good faith any suspected unusual or unauthorized activity.  If any such inspection reveals that Licensee has failed to comply with the terms of this Agreement or applicable law, the AIG Companies will have the right to terminate this Agreement immediately, or require Licensee to remedy the non-compliance at Licensee’s own expense.

9.
Indemnity. Licensee will indemnify, defend, and hold harmless the AIG Companies, their officers, directors, agents, partners, shareholders and employees from any claim or demand, including all reasonable attorneys' fees, based on (1) Licensee’s use of the Software or the Service, (2) Licensee’s violation of any of these terms and conditions or breach of any covenant or warranty or representation contained herein, (3) Licensee’s submission of any information through or to the Service that violates any applicable law or infringes any intellectual property right of any person or entity, and (4) claims brought by third persons or entities arising from or related to Licensee’s access and use of the Software or the Service.

10.
Limited Warranty. THE AIG COMPANIES DO NOT WARRANT, AND SPECIFICALLY DISCLAIM ANY REPRESENTATION, THAT THE SOFTWARE OR THE SERVICE, WILL MEET LICENSEE’S REQUIREMENTS OR THAT LICENSEE’S USE OF THE APPLICATION OR THE SERVICE WILL BE UNINTERRUPTED OR ERROR-FREE. THE AIG COMPANIES MAKE NO WARRANTIES, EXPRESS OR IMPLIED, INCLUDING, BUT NOT LIMITED TO, IMPLIED WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE AND TITLE, IN CONNECTION WITH THE SOFTWARE OR THE SERVICE, AND ANY SUCH WARRANTIES ARE HEREBY DISCLAIMED.  THE SOFTWARE AND THE SERVICE ARE PROVIDED “AS IS”.  LICENSEE ASSUMES ALL RISK FOR ITS USE (OR MISUSE) OF THE SOFTWARE AND THE SERVICE OR OF ANY OUTPUT THEREOF.

11.
LIMITATION OF LIABILITY. THE AIG COMPANIES SHALL NOT HAVE ANY LIABILITY TO LICENSEE WITH RESPECT TO ITS OBLIGATIONS UNDER THIS AGREEMENT OR OTHERWISE FOR CONSEQUENTIAL, EXEMPLARY, SPECIAL, INDIRECT, INCIDENTAL OR PUNITIVE DAMAGES, OR ANY LOSS OF PROFIT, REVENUE, DATA OR GOODWILL, WHETHER INCURRED OR SUFFERED AS A RESULT OF UNAVAILABILITY OF THE SERVICE OR OTHERWISE, EVEN IF THE AIG COMPANIES HAVE BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES. THE AIG COMPANIES SHALL NOT BE LIABLE TO ANY THIRD PARTY EXCEPT TO THE EXTENT EXPRESSLY STATED IN A VALID INSURANCE POLICY EXECUTED BY THE AIG COMPANIES, AS APPLICABLE.  IN NO EVENT SHALL THE AGGREGATE LIABILITY OF ANY OF THE AIG COMPANIES HEREUNDER ARISING OUT OF OR RELATED TO AN AIG COMPANIES’  PERFORMANCE OR NON-PERFORMANCE UNDER THIS AGREEMENT EXCEED ONE HUNDRED DOLLARS ($100). THIS LIMITATION APPLIES TO ALL CAUSES OF ACTION OR CLAIMS IN THE AGGREGATE INCLUDING WITHOUT LIMITATION, BREACH OF CONTRACT, NEGLIGENCE, STRICT LIABILITY, MISREPRESENTATION AND OTHER TORTS.  

12.
PRIVACY
(a)
“Nonpublic Personal Information” shall be defined with reference to the Gramm-Leach-Bliley Act of 1999, 15 U.S.C. 6801 et seq. (hereinafter “GLBA”) and applicable or related federal and state laws and regulations implementing the GLBA, (hereinafter “Privacy Laws”).   Each Party hereby warrants that it will follow federal and state privacy laws and regulations.


(b)
All terms shall have the meaning set forth in GLBA and applicable federal and state laws and regulations.

(c)
 Licensee acknowledges receipt of the AIG Companies’ Privacy Policy attached hereto as Exhibit 1 and incorporated by reference in this Agreement (the “Privacy Policy”), as amended from time to time by  the AIG Companies.  Licensee agrees to comply with all terms and conditions contained in the Privacy Policy.  In accordance with this Agreement, the AIG Companies may release to Licensee some or all of the Nonpublic Personal Information the AIG Companies collects as further specified in Exhibit 1.  The AIG Companies may amend its Privacy Policy from time to time and such amended Privacy Policy shall be incorporated by reference into this Agreement and the parties shall reasonably cooperate to implement the revised Privacy Policy.

(d)
Each Party acknowledges and agrees that use and disclosure of Nonpublic Personal Information by a recipient is restricted by applicable Privacy Laws.  Each Party further acknowledges and agrees that, as a recipient of Nonpublic Personal Information, reuse and redisclosure is prohibited unless such reuse and redisclosure would be lawful if made directly to such third party by the disclosing person. Licensee is authorized to disclose or use the nonpublic personal information provided to it for any lawful purpose for which the AIG Companies could disclose or use such Nonpublic Personal Information related to this Agreement and otherwise in accordance with applicable Privacy Laws.

(e) 
Licensee is not authorized to disclose or use the Nonpublic Personal Information for any purpose other than the purpose(s) set forth in subparagraph (d), above.  Any unauthorized use or disclosure by Licensee will be considered a material breach of this Agreement and, regardless of any other provision of this Agreement, will result in the unconditional right of the AIG Companies to immediately terminate this Agreement.

(f)
If Licensee breaches the provisions of this Section 12 relating to the AIG Companies’ Privacy Policy, Licensee agrees to cooperate with the AIG Companies in mitigating any potential damages by, at Licensee’s expense:

(i) immediately recovering all Nonpublic Personal Information from the unauthorized recipient and instructing the unauthorized recipient to cease and desist from any use of the improperly disclosed Nonpublic Personal Information;

(ii) at the request of the AIG Companies, returning within three (3) business days all Nonpublic Personal Information provided by the AIG Companies to Licensee pursuant to this Section 12;

(iii) at the request of the AIG Companies, deleting from Licensee electronic systems and physical records within ten (10) business days all Nonpublic Personal Information provided by the AIG Companies and providing certification that such deletion has occurred;

(iv) responding, with assistance and cooperation, to any demand forwarded by the AIG Companies to Licensee as a result of a court order imposed on Licensee or from a governmental authority having jurisdiction over the AIG Companies; and

(v) taking any other remedial steps reasonably required by the AIG Companies.

(g)
Each Party agrees that upon receipt of a request or demand for disclosure of Nonpublic Personal Information to a third party, the Party receiving such request or demand shall promptly notify the other Party so that the other Party may, at its own expense, exercise such rights as it may have under law to prevent or limit disclosure of Nonpublic Personal Information.

(h)
Each Party shall respect the security and confidentiality of customer Nonpublic Personal Information by implementing administrative, technical and physical safeguards which protect the confidentiality of records, and protect against reasonably anticipated threats or hazards to the security and unauthorized use or disclosure of such records. 

(i) 
Licensee shall establish and maintain such books and records, notices, accounting and administrative records necessary for the proper administration of this Agreement and retain the aforementioned records pursuant to applicable federal and state law.

(k)
The obligations set forth in this Section 12 shall survive the termination or expiration of this Agreement.
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Term and Termination.  The Term of this Agreement starts on the later of the dates on which this Agreement is signed. This Agreement may be terminated as follows: (a) by the AIG Companies on written notice to Licensee for any reason, including a breach or threatened breach of this Agreement; (b) automatically when Licensee’s agreement with the AIG Companies  to rate, quote, and issue policies is terminated; and (c) automatically if Licensee’s license to sell insurance is revoked.  Licensee may also terminate this Agreement on written notice to Lexington.  On termination of this Agreement for any reason, all passwords to the Service will be deactivated and Licensee is obligated to immediately return all information about the Software or the Service, as well as any Nonpublic Personal Information (except to the extent that Licensee is required by law to retain a copy of such Nonpublic Personal Information).

14.
General.

(a) Survival.  All provisions of this Agreement relating to proprietary rights, confidentiality, publicity, disclaimer of warranty and limitation of liability shall survive the  termination hereof.

(b) Export Restrictions. LICENSEE SHALL NOT EXPORT THE SOFTWARE OR THE SERVICE, OR ANY RELATED INFORMATION WITHOUT THE WRITTEN CONSENT OF THE AIG COMPANIES AND COMPLIANCE WITH ALL APPLICABLE EXPORT AND IMPORT LAWS, REGULATIONS, ORDERS OR OTHER RESTRICTIONS.

(c) Complete Understanding.  This Agreement, including all exhibits attached hereto, constitutes the final, complete and exclusive agreement between the Parties with respect to the subject matter hereof, and supersedes any prior proposals, understandings and all other oral and written agreements between the Parties relating to the subject matter hereof.  

(d) Severability.  If any provision of this Agreement  is held by a court of competent jurisdiction to be contrary to law, such provision shall be changed and interpreted so as to best accomplish the objectives of the original provision to the fullest extent allowed by law and the remaining provisions of this Agreement shall remain in full force and effect.

(e) Waiver and Amendment.  No modification, amendment or waiver of any provision of this Agreement shall be effective unless in writing and signed by the Party to be charged.  No failure or delay by either Party in exercising any right, power, or remedy under this Agreement shall operate as a waiver of any such right, power or remedy.

(f) Force Majeure.  The AIG Companies shall not be liable to Licensee for any failure or delay in performance caused by reasons beyond their reasonable control, including but not limited to, restrictions of law, labor disputes, third-party mechanical or other equipment breakdowns, Internet failures or delays, fires, or other similar events (each, a “Force Majeure Event”).

(g) Assignment.  Licensee may not assign, by operation of law or otherwise (including, without limitation, by means of outsourcing), this Agreement, in whole or in part,  without the prior written consent of Lexington, which consent shall not be unreasonably withheld.  The AIG Companies may assign this Agreement and/or subcontract some or all of its obligations hereunder.

(h) Governing Law.  This Agreement shall be governed by the laws of the State of New York, without giving effect to any choice of law or conflict of law provision or rule (whether of the State of New York or any other jurisdiction) that would cause the application of the laws of any jurisdiction other than the State of New York.  Both parties agree that any disputes arising from this Agreement shall be subject to the jurisdiction of the appropriate state or federal court located in the State of New York, New York County.

(i) Notices.  Any notice provided pursuant to this Agreement shall be in writing and shall be deemed given (i) if by hand delivery, upon receipt thereof; (ii) if mailed, three (3) days after deposit in the U.S. mails, postage prepaid, certified mail return receipt requested; or (iii) if by next day delivery service, upon such delivery.  All notices shall be addressed to the applicable Party at its respective address first set forth above or such other address as may be designated on notice to the other Party pursuant hereto.

(j) Independent Contractors.   Licensee and its personnel or agents, in performance of this Agreement, are acting as independent contractors and not as an employees or agents of the AIG Companies.  Under no circumstance will either Party have the right or authority to enter into any contracts or assume any obligations for the other or to give any warranty to or make any representation on behalf of the other.

SCHEDULE A
OPERATING ENVIRONMENT
Minimum configuration: Pentium II or later with 64 MB RAM

Recommended configuration: Pentium III or later with 128 MB RAM 

  03-2012

  03-2012
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